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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

SW FT, Judge: Respondent determ ned a deficiency of $25, 318
in petitioner's Federal inconme tax for 1994 and an accuracy-
rel ated penalty of $4,916 under section 6662(a).

Unl ess otherw se indicated, all section references are to

the Internal Revenue Code in effect for the year in issue, and



all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.
After settlenment, the primary issue for decision is
whet her a trust! that petitioner established is to be disregarded
for Federal income tax purposes and whether petitioner is to be

charged with gain fromsale of a business.

FI NDI NGS OF FACT

Sonme of the facts are stipulated and are so found.

At the time the petition was filed, petitioner resided in
Salt Lake City, U ah.

In 1991, petitioner noved to Butte, Montana, and acquired
ownership of a business that owned and operated a pizza
restaurant.

In July of 1994, petitioner noved fromButte, Mntana, to
Salt Lake City, U ah.

On August 1, 1994, with assistance froman organi zation
call ed the National Association of Financial and Estate Pl anners
(Financial Planning Co.), petitioner entered into an annuity
contract and fornmed a so-called annuity trust, and petitioner

purportedly transferred all of the property and assets of the

! By nere use of the term*“trust” we intend no inplication as

to whether the trust should be recognized for Federal incone tax
pur poses.
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pi zza business to the annuity trust in exchange for a joint and
survivor annuity.?

Under provisions of the annuity contract, petitioner and his
wife are not to begin receiving annuity paynments until
Novenber 15, 2023. Thereafter, petitioner and his wife are to
receive $4,734 a nonth for the remainder of their lives. The
annuity trust, however, is entitled to make current distributions
of trust property to the named beneficiaries of the trust who
were all nenbers of petitioner's famly.

I n docunents associated with transfer of the pizza business
to the annuity trust, the pizza business is stated to have a
val ue of $152,000, and petitioner is stated to have a tax basis
in the business of $75, 376.

David J. Or (Or) and Barry Crosby (Crosby), enployees of
Fi nanci al Planning Co., were naned as trustees of the annuity
trust, but they were not independent, and they did not function

in any neani ngful way as trustees of the trust. Petitioner was

2 There is some evidence in the record that indicates that
petitioner's pizza business was owned by a closely held
corporation, the stock in which was owned by petitioner and his
wi fe, and that the transfer of the pizza business to the annuity
trust took the formof a stock transfer. O her evidence,

however, indicates that the transfer of the pizza business to the
annuity trust took the formof a transfer of the underlying
property and assets of the business. Petitioner does not dispute
respondent's treatnent of the transfer as a transfer of the
under |l yi ng property and assets.



named as manager of the annuity trust. Petitioner controlled the
trust and was a signatory on the trust bank accounts.

On August 17, 1994, the annuity trust sold the property and
assets of the pizza business to Jerry Beagl ey (Beagley) and
Dougl as Lundell (Lundell) for a price of $152,000. The $152, 000
total stated sales price was to be paid by Beagl ey and Lundell as
foll ows: $50,000 as a cash downpaynent, assunption of a $15, 556
| oan, and nmonthly paynents of $1,516 until the bal ance of $86, 444
is fully paid.

In 1994, Beagley and Lundell paid to the trust the $50, 000
cash downpaynent plus $6,063 reflecting 4 nonths of install nment
paynments. The anount of install nment paynents nade by Beagl ey and
Lundell after 1994 to the annuity trust is not in evidence.

In 1994, funds were distributed by the annuity trust to
petitioner's children as beneficiaries of the annuity trust. The
speci fic amount of funds distributed by the annuity trust to
petitioner's children is not in evidence.

In 1995 and | ater years, petitioner received fees fromOr
for referring to Or various individuals for establishnent of
other annuity trusts.

Petitioner tinely filed his 1994 individual Federal incone
tax return, and petitioner did not report thereon any incone
relating to transfer of the pizza business to the annuity trust

or relating to sale of the pizza business to Beagl ey and Lundell.



There was filed on behalf of the annuity trust a 1994
fiduciary Federal inconme tax return on which there was reported
no incone relating to sale of the pizza business to Beagl ey and
Lundel I .

On audit, respondent determ ned that the annuity trust was a
sham and that the $56,063 in proceeds received in 1994 from
Beagl ey and Lundell relating to sale to them of the pizza

business is to be treated as received by petitioner.?

OPI NI ON
G oss incone includes all incone from whatever source
derived. See sec. 61(a). As a fundanental principle of Federal
income tax law, incone is taxed to the person who earns the

incone. See United States v. Basye, 410 U. S. 441, 450 (1973);

Comm ssioner v. Culbertson, 337 U S. 733, 739-740 (1949); Lucas

v. Earl, 281 U S. 111, 114-115 (1930); Holman v. United States,

728 F.2d 462, 464 (10th Cr. 1984); Leavell v. Conm ssioner, 104

T.C. 140, 148 (1995).
Tax |l aws do not recognize as valid for tax purposes sham

transactions or transactions that have no econoni ¢ substance.

8 The $56, 063 received in 1994 ($50, 000 downpaynment and $6, 063
in total nonthly installment paynents) is treated by respondent
as taxable inconme to petitioner based on a gross profits

percent age of .5616 or $31,485. Also, under secs. 1245 and 1250,
on sale of the pizza business depreciation recapture inconme of
$62, 426 relating to property of the pizza business is charged by
respondent to petitioner as taxable incone.
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See Higgins v. Smth, 308 U S. 473, 477 (1940); Uri v.

Comm ssi oner, 949 F.2d 371, 374 (10th Cr. 1991), affg. T.C

Meno. 1989-58. \Where establishnent of trusts has no rea
econom c effect, the substance of the transactions involving the

trusts will control over the form See Znuda v. Conm SssSioner,

731 F.2d 1417, 1420-1421 (9th Cr. 1984), affg. 79 T.C. 714, 719

(1982); Markosian v. Conmm ssioner, 73 T.C 1235, 1241 (1980);

Christal v. Conmi ssioner, T.C. Mnp. 1998-255. Shamtrusts are

treated as lacking in econom c substance and as constituting a
nullity for Federal inconme tax purposes. See Hanson v.

Conm ssi oner, 696 F.2d 1232, 1234 (9th GCr. 1983), affg. per

curiamT.C. Meno. 1981-675; Markosian v. Conmm SSioner, supra;

Wenz v. Conmi ssioner, T.C. Mnob. 1995-277.

In general, respondent's determ nations in notices of
deficiency are presuned correct, and taxpayers bear the burden of

proof. See Rule 142(a); Welch v. Helvering, 290 U S 111, 115

(1933); Schelble v. Conmm ssioner, 130 F.3d 1388, 1391 (10th Cr

1997), affg. T.C. Menp. 1996-269.

The failure of a party to introduce at trial evidence that
is within the party's control gives rise to a presunption that
the evidence, if provided, would be unfavorable to the party who

has control over the evidence. See O Dwer v. Conm ssioner, 266

F.2d 575, 584 (4th Cr. 1959), affg. 28 T.C. 698 (1957); Stounen
v. Conm ssioner, 208 F.2d 903, 907 (3d Cr. 1953), affg. a




Menmor andum Opi nion of this Court dated Mar. 13, 1953; Wchita

Term nal Elevator Co. v. Comm ssioner, 162 F.2d 513, 516 (10th

Gir. 1947), affg. 6 T.C. 1158, 1164 (1946): O uck v.

Commi ssioner, 105 T.C. 324, 338 (1995); Bruno v. Conm ssioner,

T.C. Meno. 1990-109.
CGenerally, the Court is not required to accept the
self-serving testinony of interested parties. See Day v.

Comm ssi oner, 975 F.2d 534, 538 (8th Cr. 1992); Ceiger v.

Conmi ssi oner, 440 F.2d 688, 689-690 (9th Gir. 1971), affg. per

curiamT.C. Meno. 1969-159; Sharwell v. Conm ssioner, 419 F.2d

1057, 1060 (6th G r. 1969), vacating and remandi ng on ot her

issues T.C. Meno. 1968-89; Tokarski v. Commi ssioner, 87 T.C. 74,

77 (1986); Surloff v. Comm ssioner, 81 T.C 210, 239 (1983).

Petitioner argues that the annuity trust constituted a valid
busi ness entity that should be recogni zed for Federal incone tax
pur poses and that gain fromsale of the pizza business to Beagl ey
and Lundell should be charged to petitioner only as annuity
paynents are received by petitioner and his wife beginning in the
year 2023. Respondent contends that the annuity trust
constituted a shamtrust that |acked econom c substance, that the
annuity trust was used only for tax avoi dance purposes, and that
proceeds received in 1994 relating to sale of the pizza business
to Beagl ey and Lundell should be charged to petitioner. W agree

w th respondent.
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After the annuity trust was established and the pizza
busi ness was purportedly transferred to the trust, there appears
to have been no neani ngful change in the operation or control of
the pizza business. Petitioner continued as manager of the
busi ness. The evi dence suggests that the nanmed trustees of the
trust (Or and Crosby) were not independent and performed no
significant duties in connection wth the pizza business. The
beneficiaries of the trust were nenbers of petitioner's famly.

At trial, other than a summary docunent entitled "Menmorandum
of Trust", there was not admtted into evidence the original or a
copy of any signed trust document. Petitioner was the sole
Wi tness who testified at trial, and his self-serving testinony
was not credible. None of the alleged trustees or other persons
involved in the annuity trust was called as a w tness.
Petitioner has not satisfied his burden of proving that the
annuity trust did not constitute a shamtrust. See Rule 142(a).
For Federal incone tax purposes, the annuity trust is to be
treated as a sham and petitioner is to be treated as taxable on
t he proceeds received in 1994 and on the depreciation recapture
incone relating to sale of the pizza business to Beagl ey and
Lundel I .

In Iight of our holding on the above issue, we need not

address an alternative argunent made by respondent that, under



the grantor trust rules, petitioner should be taxed on gain from
sal e of the pizza busi ness.

Wth regard to the accuracy-rel ated penalty determ ned by
respondent, petitioner nmakes no separate argunent, and we sustain
respondent’'s determ nation of the accuracy-rel ated penalty.

To reflect the foregoing,

Decision will be entered

under Rul e 155.




